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Deer Sir: '

Opinion No. 0-1740

Re: Texes IAiquor Centrgl Act --
the BoaTd-«= the A
tor -- vllidltth: gortain

. inspeot, and regulate
yufiness of manufacturing,
xportation, transportation, stor-
sale, ibution, possession for the pur-
of sal¢g, apnd possession of all slcoholio
ingXuding the advertising and label-
, A all respects nesessary to accom-
plish\the poses of this Act. The Board is
ted with power and authority to pre-
scribe all necessary rules and regulations to
that end; to reculre the filing of such reports
end other data by all persons engaged in any
phase of the elcoholiec beverage business, which
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it may deem mwoossary %0 acoomplish the ocses
of this Aat; to supervise and regulate all licen-
ses and permittees and their pleces of business
in all matters affecting the general public
whether herein speoifieally mentioned or no‘, and
to suthorize its sgents, servents, and employees
g:dorrits direction to carry out the provisions
reotl,

"(b). To grant, refuse, suspend, or cencel
permits or licenses for the purchase, transporte-~
tion, importetion, sales or msnufacture of alco-
holic beverages or other permits inp regard there-
to.

~ "{g). To investigate and ald in the prose-
cution of violations of this Aet and other Aots
releting to alcoholiec beverages, to maks seigures
of alcoholls beverages manufactured, sold, kept,
imported, or transported in ocontravention hereof,
end apply for the confiscation thereof whenever
required by this Act, amd co-operats in the pro-
secution of offenders Before any Court of compo~-
tent jurisdiction.

"{d). To exercise all other powers, duties,
and functions conferred by this Act, and all pow-
ers inoidentsl, convenient, or necessary to ean-
able it to edminister or ocarry out any of the
provisions of this Aot and to publish all neces-
sary rules and regulations,

"{e). In the event the United States Govern-
ment shall provide any plan or method whereby the
texes on liquor shall be ocolleoted at the source
the Board shall have the right to enter into any
and all oontracts and comply with the regulations,
even to the sxtent of partislly or wholly abrogat-
ing sny provisions hereof whioh may be in coaflict
with Federal law or regulatione to the end that
the Board shall receive the portion thereof allo-
éated to the State of Texas, and to distrivute
the same as in this Aot is provided,

"(f)., To requirse by rule and regulation that
any ligquor sold in this State shall conform in all
respects to the sdvertised quality of such productsi
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to promulgate rules and regulations governing
labelling end advertising of all liguors in
strict aocordance with the labelling and ad-
vertieing regulations of the Federal Alcohol
Administration; to eadopt and enforce a standard
of quality, purity, and identity of ell aleco-
holic beverages, and to promulgate all such
rules and regulations as shall be deemed neces-
sary to fully safeguard the public health and

to insure ganitary conditions in the manufaoctur-
ing, refining, blending, mixing, purifying, -
bottling, and rebottling of any alechollc bever-
‘age and the sale thereof,

{(g). To license, regulate, and control
the uce of alcohol and liquor for solentific,
pharmaceuticel, and industrial purposes, and
to provide for the withdrawal thereof from
warehouses and denaturing plants by regulation,
and to prescribe the manner in which the sames
may be used for scientific. research or in hos-
pitals and in sanatoria, in industrial plants,
and for other manufscturing purposes, tax-free,”
(P. C., Art. 866, seo. &6, Texas Liquor Control
Ast, Art. 1, Sec. 6).

You point out -~ citing several instances --
"that perhaps the most imporsant duties 1mgosed upon the
Board are conocurrently imposed upon both the Board and
the Administrator.”

You further state:

*"The Liquor Contro) Board * * * et its
meeting on September 1, 1987, adopted what 1is
known as Rule and Regulation No. 3=-A, which
reads as follows;

"*In addition to the specirfic powers and
duties delegated to the Administrator by the
Texas Liquor Control Aet or by any rules and
reguletions of the Board, the Administrator
of the Board ia hereby end is herewith given
exclusive jurisdiction in-the following mat-
ters:

"t]l. Appointing and employing clerks,
stenographers, inspectors, chemists, and em-
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ployees, and fixing their duties and salaries.

nt2., Commission inspeoctors, representa-
tives, and employees. (Sec. 7(b), Art. I.)

"*3, Granting and refusing permits and
lloenses, and all other matters in connection
with bearing thereon. (See. 11, Art. I, and
SOO. 6 ﬂ.nd 7 ‘l)l Al‘t. II.)

n'4, Cancellation and suspension of per-
- mits and licenses, and all)l matters in connect-
ion with hearings thereon. (Sec., 12, Art. I,
and See, 19, Art. II.)

»t5, 7To designate members of the Board or
representatives thereof to hold hearings as pro-

ntg, Certirfying to the authentioity of all
reocords, notices, orders, publications, rules and
all other documents, records, and reports in posses-
sion of the Board. {Sec. 12 (a) (S8), Art. I.)

w17, Investigation of, and all matters in

connsction with alleged violations of law by out
of state wholesalers, brewers, distillers, winer-
ies, manufacturers and agents, servante and em-
ployees of the same. (Sec. 27 (b), Art. I.)

"18, Making recommsendations as to pleas of
guilti'o (8‘00 26' Art., II-)

ngErffective this the lst ?:{ of September,
’

A. D. 1937. (SOO Seo, u(a) Art., I-)
TEYAS LIQUOR CONTROL BOARD."

Upon this case you present the following gqusstions,
which, for convenience sake, we have numbsred, to-wit

1, Whether or not the provisions of the State
Liquor Control Ast’above referred to are oons ti tutionally
valid,

£. Whether or not the rules and regulations of
the Board above mentioned are valid and binding.

3. Finding that the provisions of the Aot and the
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rules or regulations are valld, what are the respective
powers and dutles of the Board and the Administrator un-
dgr the proper construction of such statutes and resolu-~
tions?

4, Whether or not it 1s within the lawful power

of the Board to amend, alter or repeal its rules and ragu-
l1ationa theretofore adopted go sg to lessen the powers of
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the Administrator and increase the powers of the Boarad,

5. Finding that the Board has the power so as
to amend, alter or repeal its rules, then what effect
would such amendment, alteration or repeal of its rules
and regulations have upon the prior acts of the Adminis-
trator under such resolutions or rules extending exelu-
sive power?

Vie beg to advise:

1., At the $hreshold of {our first question lies
the consideration of the constitutional power of the Legis-
lature to delegate its legislative funciion toc an eadminis-
trative body. By constitutional mandate no one of the de~
partments of the government may encroagh upon the powers
rightfully belonging to another department. That is to say,
the Legislature may not perform the purely judicial funo-
tion, nor may it perform purely executive functions. Like-
wise, the courts have no power to perfom purely leglsla-
tive functions, nor may they perform purely executive funoc-
tions. For precisely the same ressons the executive offi-
cers may not perform any function that is either purely
legislative or purely Jjudlioial. I have used in this con-
nection the word "purely"™ in defining the exsclusive powers
of the department, and have done so advisedly. It is a mat-
ter of practical impossibility for either of the depart-
ments to function without in scme measure performing some
acts that partake, in a measure, of the functions and pow-
ers of another department of the government. In thiw busy
day of complex affairs it is practicelly impossible for an
administrative or executive officer tc perform his neces-
sary duties without at the same time, in some measure, per-
forming some incldentel functions that under other oircum-
stances would belong to the judicial or legislatlve depart-
ment of the government. Such incidental powsrs are frequent-
ly referred to as being "quasi judicial," or "quasi legisla-
tive." The exercise of suc¢h quasi powers do not render the
sct of the executive or administrative officer vold, and are
not forbidden by the constitutional prohibition above refer-
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roi to, It 18 only where the executive or adainistrative
officer performs a funstion or power thr ¢t i purely that
belonging to anothar department of the goverawent, that
it is forbvidden,

From this it follows that the Legislature has
the power to delegate to au administrative officer eny
power or the authority to perforn any function that is
cot purely legislative or purely judicial in its bature,

The general rule upon this sudjeot of delggated

faucr i that whers the Legislature sufficiantly defines
s {urpoao d outlines i%s intentions, @ as to evidence
the legislat lioy or declarstion of the law, even
though in general tems, it may theresupon delegsts to an
adninistrative of fioer or board the neoessary and proper
power to do thooe things that are caloulated to oarry
out the legislative polioy or plan, In other words, it
may authorize anothor to supply the detalls to zske wWorke
able the legislative aoct, is important governmental
question has received unususl aotice and consideration
within the last few yoars, Wue cits the case ¢f Fenama
Rotining Co, ot al, v. Ryan et al (U, 5.) 79 Law Ed, 448
and the very full eanctations to the subject, found in 98
Ao Les Re 1464. and 3 A. L. R. 159{.

:rplrlna the grinoiplos wa have referryed to, it
is the opinion of this departuent that tho esuthority done
ferred by the Legislature upon the Boayd in the ssotion

and subssction hereinsbove set out, is a valid exaroise

of the legislative jower anld vests in the Poard thes authore
i1ty to do the thiazs therein msnticned,

uestion Yo, 1, therefore, should be answered

“yos",

: 2, Section 12{a) subdivision {8) of Art, 1 of
the Act (P.Cl Art, 6668) declaress: -

"It shall be the duty of the Board by its
printed rules &nd regulations entered upon its
minutes %o immedimtelyr specify the duties and
powsrs of tha Administreator, Iu all instances
whereby provisions of tals Aot, concurrent HOW-
ers and duties are iuzposod upon the Doard end =
Atministrator, the Board shall desigoate suelh
powers and duties which it delegates to the Ad-
ministrator. All orders, decimions, and judg~
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ments entered and rendered by the Administra-
tor in matters upon which he has been empower-
ed to act shall not be subject to ¢ e, re-
view, or revision by the Board. All other
concurrent powers and duties which are not
specifrically delegated to the Administrator

by the Board's order shall pe considered as
retalned by the Board itself and all orders,
decisions, and Judgments rendered and enter~
ed by the Board shall not be subject to
change, review, or revision by the Administra-

tor,."

There 1s thus given express authority to the
Board to authorize its Administrator to perform any and
all those functions that have been given concurrently
to the Board and the Administrator by the terms of the
4ct, The delegated authority to the Board itself is no
more binding than is the sub-delegation of the same author-
ity by the Board to the Administrator, Your question No.
2, therefore, should be answered "Yes,"

3. The statutes above gquoted and the rules or
resolutions above set forth are, we think, sufriociently
informative within themselves to answer your inguiry No.
3.

4, The authority conferred upon the Board to
delegate certain powers or authorit{ to the Administrator
is no more than the ordinary authority conferred upon cor=

orations and the like institutions, to employ officers
o perform their will. The Administrator s, thsrefore,

the chief officer of the Board to whom may be delegated
the specified powers and authority to represent the Board.

There {s nothing in the statute to indicate the
intention that this power of the Board is one for a momsnt
t0 be exhausted in its initial exerscise., On the contrary,
there is every reason to believe the legislative intention
was that such power is an abiding power to be exercised: ac~
cording to the sound official discretion of the Board. To
hold that this er or authority of the Board expires with
1ts rirst exercise would be to give a striot construction
to the statutes; whereas, the statutory rule is that all
statutes are to be given a liberal construction with the
view of accomplishing the designed purposea thereof. Ques-
tion No. 4, therefore, should be answered in the affirma-

tive.
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6. It is expressly provided in subsection (6),
above quoted, that:

A *All orders, decisions and judgments en-
tered and rendered by the Administrator in
matters upon which he has been empowsred to
act, shall not be sudbject to change, review,
or revision by the Board."

Complementary, 1t is provided further:

"All other coneurrent powers and duties
which are not specifically delegated to the
Administrator by the Board's order shall de
considered as retained by the Board itself,
and all orders, decisions and judgments ren-
dered and entered by the Board shall not be
atdt-bgoct to dhange, review ar revision by the
Adninistrator." ‘

It will be seen that the review by appeal from my
order or decision must be from the deocisions of the Adminis-
trator, or from the Board aceording as the idministrator or
the Board has the power or Jurisdietion to make the order or
decision in question. Neither the aAdministrator nor the
Board ¢en emend, modify or in any wise set aside an order
or deeision of the other in any event. Moreover, it is
doubtful if the Administrator can himgelf amend, alter, or
in any wise set aside or vasate, an order or decision mmde
by him where rights of other persons have become fixed there-
under, for no provision is made for a rehearing with respest
to such matters; the remedy being by 'a direct appeal, as
provided by the statutes. (Art. Y, Seo, 14, P.C. Art, 688
Sec. 14). The same thing may be said with reapsot to the
Board's power, or reather, laek of power, with reafcot to
smending, modifying, vacating or in any wise impalring its
own orders or decisions where rights of others have bsacme
vested or fixed thereunder. This is the doctrine of the
Supreme Cowrt announced in the case of Laidlow Bros. Vs,
Marrs, State Superintendent of Public Imstruction, B73 3. W.
789, 7This answers your qgestion No. B,

The foregoing represents the considered opiiion
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of this department.

T OS-MR

APPROVED DEC 8, 1929
(S8igned) Gerald C. Mann
ATTORNEY GENERAL OF TEXAS

VYery truly yours
ATTORNEY GENERAL OF TEXAS

By . (8igned) _
Ocie Speer
Assistant

Approved
Opinion Committes
By BWB Chairman



